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Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, NW, Room 222
Washington, DC 20554

en
'."RE: Ex-Parte Presentation c,z

Cincinnati Bell Telephone's Petition for Waiver
of Section 24.204 of the Commission's Rules to
Permit Full Participation in Broadband PCS
License Auctions

AND
Cincinnati Bell Telephone's Request for Stay
in the matter of Amendment of the Commission's
Rules to Establish New Personal Communications
Services: and Implementation of Section 309 (j)
of the Communications Act - Competitive
Bidding, Dockets 90-314 & 93-253

Dear Mr. Caton :

In accordance with Commission rules governing ex-parte
presentations, please be advised that today, Mrs. Debby Disch,
Vice-President-Marketing and Strategic Planning, William D.
Baskett and Tom Taylor, Counsel for Cincinnati Bell Telephone,
met with Commissioner Susan Ness's Assistant, David R. Siddall.
The discussions covered issues associated with the above
referenced proceedings. Cincinnati Bell Telephone's position on
such issues are of public record.

I am filing two copies of this letter and the corresponding
documents in accordance with Section 1.1206 (a) of the
Commission's rules. Please contact Mrs. Lynda Breen, Federal
Docket Manager on (513)397-1265 if you have any questions.

Sincerely,
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@. CIncinn8ti..~I
~
201 f. Four1h SL. 102 - 310
P. O. Box 2301
Clnclnnd. Ohio .5201 -2301
,.,hone: (5131397-1210
Fax: (513) 2<41·9115

DOCKET FILE COpy ORIGiNAL

Mr. William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

In the Matter of:

A~endmenc of the commission's Rules
to Establish New Personal
Communications Services: and

Implementation of Section 309(j)
of the Communications Act ­
Competitive Bidding

Dear Mr. Caton:

)
)
) GEN Docket No. 90-314 /
) RM-7140, RM-7175, AA-761B
)
)
)

) PP Docket No. 93-253
)

Enclosed please find an original and six copies of the
Cincinnati Bell telephone Company's Request For Stay, in the above
referenced proceedings.

Please date stamp and return the enclosed duplicate copy of
this letter as acknowledgement of its receipt. Questions regarding
this document should be directed to Ms. Lynda Breen at the above
address or by calling (513) 397-1265.

Sincerely,

Q~ef).~-u(J

.nrj3
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Wa.cbbJ&toa, D.C. 20554

In the Matter ot )
)

Am.'nWlt of the C....tIIou's Rules )
to EstaIJUsh New Pencmal CommuaicatioDs )
Senlc:at aDd )

)
IIDplemaitadcm. 01 SecdoD :lea) or )
the CCIIIIIDUDicatioas Ad • CoIIlpetIttve )
BiddiDe )

GEN Docket No. 90-314
RM-7140, RM·1175, RM·"18

PP Docket No. '>2$3
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,

BEOUEST lOR STAY

FROST & JACOBS

William D. Baskett
11.wmas E. Taylor
CniJtopher J. Wilson

2500 PNC Center
201 East Fifth Street
~, Ohio 45202
(513) 651-6800

Anomeys for Cincinaati Bell
Telephone Company

Dated: July 21, 1994
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Belorethe
P'EDERAL COMMUNICATIONS COMMISSION

W8lIIIiDpoD, D.C. 20!54

In the Matter of )
)

Am..dmeDt oftbe C-"WMJ's Rules )
to EstabUsh New PerIoD" CoauDUDieatioDS )
Serrices; and )

)
ImplemeDtatloo of SediGn 3If(j) of )
the CommUDkatiODS Ad - CompetItive )
m~ )

GEN Docket No. 90-314 .
RM-7140, RM-717S, RM-7618

PP Doc=ket No. 93-253

BIOtJIST FOR STAY

CincimJati Bell Telephone Company ("CBT"), by its attomeys. hereby requests that

the Commission stay the eftec:tiyeness of its June 13, 1994 Mgnonpdpm Opinion a'Ad Order

(the "peS Order") in the Pmoual Communications Services (PCS) prQCQttiD&/ or, in the

alternative, stay the effectiveness of its fjfrh Rmort and Order (the "Competitive Bidding

Ortkr") released July IS, 1994 in the Competitive Bidding proe«-dint as it relates to the

pes service areas where the CiDcioDati SMSA Limited PartDership cmremly provides

cellular service.3

J ID the Nor of """''PG'Y of the CMpmi""·' BuIes to &tabJilb New pmmpl
Cnmmupjsetjp- kaim. GEN Doc:k'et No. 90-314, RM-7140, RM·717~. RM-7618,
MemopndJlm QRinion "'" Order, released JUDe 13, 1994 (the "pes Order").

2 In the Mgg of ••........." of Stctioa mil of tho OPmnpjqtjnns Act ­
Iglc:mcWtipD of Cmgrwtdve MiPI, PP Docket No. 93-253, Fifth Report and
~, released July IS, 1994 (the "Compafftve Bidding Order").

3 The CiDcimlati SMSA Limited Parmership operates a cellular mobile telephone
busiDess in me geop'lpbic triangle bounded ICDCrally by the cities of CiDcilmati,
Columbus and DaytOn, Ohio.



I. SUMMARY

On July I, 1994 CBT filed a Petition for Review in the United States Coon of

Appeals for the Sixth Circuit' cballeuciDI tbe leplity of tile cellular eliaibility restriction

affiJ:med by the Commission in the pes Ortkr. The cellular eligibility restriction prohibits

eutities holding iDtr:rests of 20 percent or more in cellular licenses covering 10 percent or

more of the popalation in a given PeS service area from obtaini"i more than 10 MHz of

broadband PCS spectrum in that PeS service area. S

CBT, throop its affiliate Cincinnati Bell Cellular Systems Company ("CBCS").

curreDdy holds a 4S.008 percent interest, as a limited partner, in the Cincinnati SMSA

Limited Partomhip, which operateS a cellular license cove:riDg more than 10 percent of the

population in the Cincinnati Major Trading Area (MTA). As a result of this minority limited

partnership iDterest, CBT is proln"bi1ed from obtaiDini more than one 10 MHz Basic Trading

Area (BTA) liceme in the Cincinnati area, and is completely inelillble for any of the 30

MHz MTA licenses in the Cincinnati area. The CiDciImati SMSA Limited PaI1Dersbip is

currently the subject of a dissolution proc~1ing in the Delaware Court of Chancery.

Depending on the outcome of that proceeding, the cellular inr.ercsts which cuneDtly make

CBT subject to the cenular elilibllity restriction may well be liquidated.

The Competitive Bidding Order establishes auction procedures for awarding

broadband PCS licenses. While the Competitive Bidding Order does not specify the date

• see, Cjpt;jptj leU T", 0ppanv v. &*n' Cgpgpmk.tiODl QnumiHion
apd the lJDDod ... of Anwjq, case No. 94-3701, Petition for Review of an Order
of tbe Federal eommpnjgtiQU 9mtmission, filed July 1, 1994.

$ See, 47 CPR 124.204.
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these auctioDS will beJiu, it does indicate that the 30 MHz MTA lUnses will be auctioned

first.· At, a result, it seems hilb!Y UD1ikely that either the appeal of the pes Order or the

dissolution procw:cltog will be finally adjudicated before the auction process begins.

AccordiD&ly, CBT hereby requests a stay of broadbaDd PCS auction process (as it relates to

the pes service areas where the CiDciJmati SMSA Limited PartDersbip currently provides

cellular service) peDding the outcome of CBT's appeal and the Delaware dissolution

proceeding.

U. STANDAItD FOR GRANT OF STAY

CBT satisfies the test set forth in Vqin;' Peqo1eum lobl!m- Assgciation v. federal

Power Commission' aDd Wybipgton Me1Jgpolitan Area I@QSit Commission v. Holiday

Tours, Inc.,' as to when a stay is 'W'3n'3Ilted. The test requires four factors to be evaluated:

(1) the likelihood of the requesting party's success on the merits; (2) the likelihood that

irreparable harm to the requesting PartY will result in the abseuce of a stay; (3) the absence

of hanD to other interested parties in the event tbat the stay is gramed; and (4) the extent to

which the stay serves the public interest.' Where coasider2tion of factors two throueh four

favor the grant of a stay, the requesting pany must show only that serious questiO,DS bave

6 Competitiw Bidding OTiUT at para. 37.

7 259 F.2d 921,925 (D.C. ar. 1958) ("Viminia Jobbers").

• SS9 F.2d 841 (D.C. Cir. 1977) ("W"biUllPn 1ramit").

9 Voin;' Jobbers at 925; W,uhjnlton Transit at 843.
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been raised with respect to the merits.10 An evaluation of the four factors as follows shows

that the broadband PCS auctions for the CiDciDnati area licenses should be stayed pending the

outcome of CBT's appeal of the PCS Order and, if necessary, pending dissobnion of the

Cincinnati SMSA Limited Partoersbip.

m. I.IJCEIJHOOD OF SUCCESS ON THE MEIUTS

A. Appeal of the res Order

A5 mentioned above, CBT holds a DOIH:Ontrolling limited partnership interest in the

CiDcilmati SMSA Limited PartDerShip (the MPartnersbipM)l1 and, therefore, is adversely

attected by the cellular eligibility restriction. The Commission's purpose in adopting this

eligibility restriction was to reduce the poteDtiaI for unfair competition by limiting the ability

of cellular operators to bid for pes spectrum in areas where they provide cellular service. 12

In its appeal of the pes Order, CBT will show that the cellular eligibility restriction

•
needlessly and arbittarily precludes non-controIliD&, miDority ce1.lular inveswls like CBT

from fully participating in PCS, and does not further the pmpose for which the rule was

adopted.

10 Washqrpn TIJDfit at 843.

11 At, a result of this miDority limited partDmbip iDrerest, Section 24.204 prohibits
CBT from obtainj"l more tbaD ODe 10 MHz BTA liceDse in me CiDcilmati area, and
renders CBT complerely iDeUgible for any of the 30 MHz MTA licenses in the
CiDcinnati area. WOl1hout this restriction, CBT would be emit1ed to obtain up to
40 MHz of PeS spectrUm in £be CiDcilmati ala.

12 Second Report IJ¥1 Order, GEN Docket No. 90-314, at para. lOS.
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Whatever potential anticompetitive problems the Commission is seeking to avoid

could only result from control of a cellular operatiOD) not from hold~ a DOD-Controllina,

minority interest in such an euter:prise. As a limited parmer) CBT's investment in the

Partnership is purely passive. UDder the PartDership Agreement and Delaware law, J' CBT

has no right to panicipare in management aDd no voting power. Consequently, CBT has no

ability to a:t'fect the Partnership's operations aDd DO ability to engaae in the type of

aDticompetitive CODduct the Commission is trying to avoid through Section 24.204. This is

especially trUe in CBT's case where the general partDer <i&.., Ameriteeh) holds a 52.723

perc=t interest in the Pa:rtoership and, therefore, bas total control over the Partnership's

operatioDS.

The arbitraIy 20 percent sraIMlard adopted by the Commission unfairly discriminates

against CBT as the holder of a non-controllq. minority imc:test in the Partnership. It is an

arbitrarY standard which bears DO relationship whatsoever to the actual degree of control

exercised by CBT over the Partnership's cellular operations. There is no difference in terms

of control between aD entity with less thaD 20 percent ownership and an entity with pealer

than 20 pelceDt ownership where both are limited partDers in a given cellular operation aDd

another entity holds the comroIlina general pannersbip interest. This is precisely the

situation CBT faces as a resuh of its limited pattDerShip interest in the Pan:oership, yet the

Commission's arbitrary role would afford CBT ripts that are vastly inferior to those

afforded otbe!' emities with less than 20 percem ownership.

lJ The PanDmhip is a Delaware limited partDimhip and) therefore, is subject to
Delaware law.
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CBT ~ognizes that the Commission will likely hold a different view with respect to

the merits of CBT's appeal, given that the Commjssion authored the pes Order. CBT

submits, however, that the likelihood of its success on the merits warrants the aram of a

stay. In any case, CBT raises serious lepl issues which, when considered in CO~OD

with the likelihood of irreparable harm, tbe abseDce of hann to other parties, and the pUblic

interest, clearly warrant the aranting of a stay.

B. lnM'it1 DlwIItion PrcgefIDr

In addition to CBT's appeal of me pes Order, CBT has iDitialed a,proceeding in the

Delaware Court of ChaDcery seeking dissolution of tile Partnmhip.14 The PartDerShip was

formed in 1982 to market, service and operate a cdluJar mobile telephone business in the

aeographic trianlle bounded generally by the cities of CinciDDati, Columbus and Dayton,

Ohio. The respective perceldale interests of the general and limited pan:oers in the

Part:nersbip as of the date of this request are as follows:

Ameritech Mobile Phone Service of Cincinnati, IDe. 4O.000~

I jmjtQd PartDCrShjp Interests

Amerilecb Mobile Phone Service of CiDciDDati, IDe.
CiDciDnati Bell Cellular Systems Company
Sprint Cellular Company
Champaign TelephoDe Company
GIT-cen, Inc.

12.723%
4S.008~

1.200%
.244%
.825%

.4 see, Cjpcinpatj "" Cel)u),! Sysmm rgpp,qy v, Amerite&b Mobile Phcmc; Service
of Cincinnati. Inc•. ol. aI., Civil Action No. 13389. Court of Chancery. St.tte of
Delaware. in and for New Castle Coumy.
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The Complaint requests that the Court eDter an order dissolving the PartDerShip, aDd

appointiDa a liquidatiDg trustee with full power to: (1) collect all money due the Partnership;

(2) pay all debts of the Partnership; (3) sell the. property and assets of the PartDersbip,

iDcJudinl the sale of the PartDership in its entirety; aDd (4) distribute any surplus assets to

CBCS and the other limited parmers ratably accordin2 to their respective iDterests. In the

alternative, should the Pannership not be sold in its entirety by the liquidating trustee. the

Complaint asks the Court to distribute to CBCS the licenses and assets to provide Cellular

telephone service in the Cincinnati and surrounding areas pursuant to the terms of the

Partnership Apement.

CBT submits that UDder Delaware Jaw the Court of Chancery is likely to enttr an

order dissolving the Partnership. However, at this point it is unclear how the Partnership's

assets will be distributed aJDODi the partDe~ or what the time frame for sucb distribution

will be.

IV. 1.IJCEI ,mOOD OF IRREPAllABLE HARM

The Competitive Biddbtg Order does DOt specify the date the broadband PCS auctions

will begin. It does, however, indicate that the 30 MHz MTA licenses will be auCtioDed

fllSt. 15 Every indication is !bat these aucdo!lS will begin in the very near future. Thus. it is

highly UDlikeJy that CBT's appeal of the PCS Order, and the dissolution of the Partnership,

will be finally adjudicated before the broadband PCS auctions begin. Consequently, if CBT

is prohibited from bidding on any of the 30 MHz licenses in the Cincinnati area as a result of

15 Comperirive Bidding Ordu at para. 37.
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its minority iDterest in the Parmcrsbip and, if the Court of Appeals subsequently strikes down

the cellular eligibility restriction, CBT would suffer imparable harm siDce its competitors

will already have acquired all the 30 MHz MTA licenses available in the CiDc~ area.
I

Similarly. if CBT is prohibited from bidding on any of the 30 MHz licenses in the Cincinnati

area as a result of its minority interest in the PartDmhip aDd. if the Partnership is

subsequently dissolved such tbat CBT ends up without an attributable inrerest in the cellular

licenses currently operated by the Partnership. CBT will be essemially precluded from

participation in both PCS and ceJIular service. UDder these circumstances, the Commission

cannot go forward with the CiDciImati area broadbaDd PCS auctions without causing

irreparable bum to CBT.

If, due to the timiDg of the auctions, CBT is precluded from fully participating in

PCS, CBT would be placed at a tremendous disadvamage vis a vis iTS competitors. Recent

panel discussions coDducted by the Commission's PCS Task Force provide an izJdwendem
I

basis for this conclusion. Most of the paoelists at those discussions all= that demand for

PeS, both as a complement to existing wireline telephone service and as a replacement

thereof. will erow sharply once PCS is licensed aud deployed. For example. the Personal

Communications Incorporated Association estimates dlat pes subscriptions will reach 8.55

million by the end of the first three years of service deployment and &row by 264 percent

between 1998 aDd ZOO3. 16 That equates to a market penetration rate of approximately 3.1

percent by the end of the fll'St three years and 10.4 percent by 2003. Similarly, Dr. C. J.

16 See, Panel No.1: PeS Demand PredictioDs - Statement of Thomas A. Stroup,
Preside:Dt. Personal Communications Industry Association, at p. 4.
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Waylan of GTE Personal COlbIDUDicatiODS Services estimates that by the year 2005 total

wireless voice services - including both cellular aDd PCS - will reach some 30 percent of the

population. This translates into a market penetration of approximately 70 percent of U.s.

households. 17 As a wireliDe canier. CBT would be irreparably banned if it is deDie4 the

opportUDity to fully patticipate in this wireless revolutioD.

v. ABSENCE OF IIAItM TO OTBElt PARTIES

No other party will be harmed if a stay is granted. A stay would simply preserve the

statUS quo until the Coon of Appeals has an opportunity to review the legality of the cellular

eUaibllity restriction and the Partnership is dissolved. Currently. there are no entitle$

licensed to provide broadband PCS. Thus, a stay would DOt give any party a jump 011 the

competition. No matter what the Coon of Appeals decides with respect to the cellular

eliJibility restriction. or what the Coun of Chancery decides with respect to the dissolutioD

proceeding, the Commission can begin the pes auction process for the Ci.ncimlati area

licenses without harm to any other party 0DCe those cases bave been resolved.

VI. THE PUBLIC JNTDEST

'Tbe Van, Jobbers court recopized !bat the stay of an administrative order raises

particular public interest concerns.II The Commission would err in assuming that the public

17 See. PaDe1 No.1: PeS DemaDd Predictions - Prepared Remarks of Dr. C. J. Waylan.
GTE PmoDal CommUDications Services. at p. 2.

II Vjrzinia Jobbers at 924.
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interest would best be served by starting die auction process prior to the Court)s decision on

the legality of the cellular eligibility restriction aDd prior to dissolution of the Parmership. A

stay of the auction process for tbe Cincinnati area licenses will promote competition by

eosurina that eliiibility restriaiODS are as narrow as possible. Allowing CBT to participate

in the auctions will i:Dcrease the DUmber of bidders and. therefore) is likely to increase the

revenue leuerated by the auetioDS. 'Ibis is clearly in the public interest since a~on,

reveuues will be used to reduce the Federal budlet deficit.J9

The Commission has acknowledged the be:oefits to consumers from pcnnittiDg local

excb'Dle canters like CBT to participate in pes.1O CBT has the resources and technoloaical

expertise to foster the rapid deployment of PeS in its service territory. Jnd~, CBT may

represent tbe best opportUDity to bring pes services rapidly to consumers. Moreover. CBT

may well be able to offer a broader range of PCS services at a lower cost than other

potential licensees. Failure to gram a stay would lltJDVasarily restrict CBT's enuy into PCS

and balm COD.SUIDerS by cxc.IudiDg a viable compedtor flom the wireless telecommunications

marketplace.

In order to remain competitive, CBT must have the same oppormnity to J)tovide PeS,

as cable companies, competitive access providers aDd other entities. Without me opportunity

to fully participate in PCS, CBT may not be able to offer its customers the full range of

telecommunications seIViccs made possible by the wireless revolution. This would be

detrimental not only to CBT, but to the public as well.

19 see 47 U.S.C. §309(j)(8).

20 Second Rgort and Order. at para. 126.
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VD. CONCLUSION

CBT bas raised significant questiODS regardjDe the leaality of me cellular eligibility

restriction set forth in the PCS Order. CBT bas also shown tbat even if this~on is

upheld by the Coon of Appeals, CBT may still be able to participate in the auctions siDce its

interest in the PartDmbip may well be liquidated in the Delaware dissolution proceeding.

These questions should be reviewed and resol"ed before the broadband pes auctions begin

for licenses in the CiDcinnati area. Only through tull aDd equitable operation of the legal

process can responsible and effective regulation be achieved.

WBEltEFORE, good cause having been shown, CBT respectfully requestS That the

Commission stay the broadbaDd PeS auction pr~ss (as it relares to the PCS terVice areas

where the Cincinnati SMSA Limited PartDersbip cunemly provides cellular service) until

CBrs appeal of the PCS Order and the Delaware dissolution proceeding are reso~ved.
,

Respectfully submitted,

JACOBS

By ~
~~~~-----7f.-o~---

~PNCCemer

201 East Pifth Sueet
CiDciJmati, Ohio 45202
(513) 651--6800

Dared: July 21, 1994
OUtlZ6l.01
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